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BASSLER, DI STRI CT JUDGE

This case involves the constitutionality of Section 3-42 of
the Revised Ordinances of the Townshi p of Wodbridge, also
referred to as the “Denonstrati on Ordi nance of the Township of
Wbodbri dge” (“Wodbridge Denonstration O di nance” or

“Ordi nance”), which requires that certain public denonstrations

1



conducted in Wodbridge Townshi p (“Wodbridge”) be pre-registered
with the nmunicipal Chief of Police. WIliamE. Dowing and
Kat herine P. Dowing (“Plaintiffs”) are anti-abortion activists
who regul arly denonstrate on the public streets of Wodbri dge.
This Opi nion addresses their request that the Court prelimnarily
enj oi n Woodbridge fromenforcing the Odi nance.
The Court has jurisdiction over this action pursuant to 28
U S C 8§ 1331. Venue is proper pursuant to 28 U S.C. § 1391(b).
Plaintiffs have standing to bring a facial challenge to the

Wbodbri dge Denonstrati on Ordi nance. See | ndo-Anerican Cul tural

Soc’y, Inc. v. Township of Edison, 930 F. Supp. 1062, 1066

(D.N.J. 1996) (citing Forsyth County v. Nationalist Mvenent, 505

U S 123, 129 (1992) (“Because freedom of expression is so highly
valued, a party may challenge a law that threatens to inhibit
speech wi thout showing that the law, in practice, has affected
the challenging party: this is a ‘facial’ challenge.”).

For the reasons set forth below, Plaintiffs’ request for a

prelimnary injunction is GRANTED

l. BACKGROUND
A Facts
1. Plaintiffs’ free speech activities

Plaintiffs are anti-abortion activists who denonstrate at
| east once per week on the public sidewal ks in front of American

Wnen's Services (“AW5"), a clinic |ocated in Wodbridge. AW



provi des nedi cal services to wonen, including abortions.
(Compl ., at 1Y 4-5.)

Plaintiffs publicize their denonstrations in church
bul l eti ns and through announcenents at church functions. (1d. at
1 8.) On occasion, other church groups and anti-abortion
organi zations, unaffiliated with the Plaintiffs, also denonstrate
outside of AWS. (1d. at 7 9-10.) The nunber of denobnstrators
who appear on any given day varies froma handful of people to as
many as 30 or 40 individuals. (ld. at  12.) Except for the
routi ne passage of patrol cars and a single incident dating back
to approxi mately 2003, when Wodbridge police officers advised
denonstrators to stay away fromthe roadway, |ocal |aw
enforcement has not interfered wwth any of Plaintiffs’
denonstrations. (ld. at § 19.)

Around Septenber 2004, Wodbridge proposed the adoption of a
new muni ci pal ordi nance which would require the pre-registration
of certain public denonstrations. (ld. at § 20.) On Cctober 12,
2004, at Plaintiffs’ request, the Legal Center for the Defense of
Life, Inc. (“Legal Center”), a not-for-profit law firm sent a
letter to Wodbridge opposi ng the proposed ordi nance and
objecting to many of its provisions as unconstitutional. (ld. at
1 21.) Whodbridge did not respond to the letter. (l1d. at T 22.)

On Decenber 21, 2004, Wodbridge formally adopted the

Wbodbri dge Denonstrati on Ordi nance, a revised version of the



proposed ordi nance. On January 5, 2005, the Legal Center once
again sent a letter to Wodbridge objecting to the Ordi nance as
unconstitutional and requesting assurances that it would not be
applied to Plaintiffs. (ld. at T 24.) Wodbridge again did not
respond to the letter. (l1d. at T 25.)

2. The Wbodbri dge Denonstration O di nance

The Wbodbri dge Denonstration O di nance requires that any

publi c denonstration involving over twenty people® first be
regi stered with the Wodbridge Chief of Police. The purpose and
intent of the Ordinance is described in Section 3-42.1

The purpose of this Odinance shall be to

provi de for the orderly exercise of

constitutional rights, and to insure

denonstrators’ safety during said exercise.
In order to obtain a permt, the applicant nust file a witten
application with the Municipal Cerk’s Ofice at |east 14 days
prior to the denonstration.? The information the applicant is
required to provide includes:

(1) The nane, address and tel ephone nunber

of the person in charge of seeking to

conduct a denonstrati on.

(2) |If the Denobnstration is proposed to be
conducted for, or on behalf of or by an

! Section 3-42.2 of the Ordinance defines a demonstration as “[t] he

gathering of over twenty (20) or more persons for the purpose of
demonstrating, picketing, speechmaking, marching or holding of vigils, where
such gathering shall be held upon any street, sidewal k or other public place

under the control of the Township.”

2 Pursuant to Section 3-42.4(E) of the Ordinance, the Chief of
Police can consider a |late application “where good cause is shown.”
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organi zation, the name, address and

t el ephone nunber of the headquarters and
| ocal officers if different of [sic] the
organi zation and of [sic] the authorized
responsi bl e heads of such organi zati ons.

(3) The nane, address and tel ephone nunber
of the person who will be the
Denonstrati on Chairperson

(4) The date(s) when the Denonstration is to
be conduct ed.

(5) The route to be traveled, the starting
poi nt and term nati on point.

(6) The approxi mate nunber of persons who
are expected to participate in the
Denonstrati on.

(7) The times at which the Denonstration
will start and end.

(8) A statenent as to whether the
denonstration will occupy all or only a
portion of the width of the streets
proposed to be traversed or public
property proposed to be used.

(9) The location by streets of any assenbly
areas for such Denonstration

(10) The purpose of said denonstration.
The Chief of Police is directed to issue a certificate of
regi stration unl ess one of the follow ng circunstances exists:

(1) A fully executed prior application for
the sane tinme and place has been
recei ved, and has or will be granted,
whi ch seeks to authorize an activity
whi ch does not reasonably permtt
mul ti pl e occupancy of the area. In that
event, the Chief of Police will make al
reasonabl e efforts to accommodate the
applicant’s request for the site and
time requested. |[|f unable to



accommodate the request the Police Chief
may propose an alternate site and tine.

(2) The requested location, tine or route
unduly inpedes the normal traffic flow
or pattern; or unreasonably interferes
with customary or schedul ed community
events or activities.

(3) A portion of the proposed route or
| ocation is under the jurisdiction,
care, custody or control of a governnent
entity other than the Township, or
private property owner, and such
governnmental entity or property owner
has not approved the use of such route
or | ocation.

In the event that the Chief of Police denies an application,
he is required to notify the applicant, in witing, no |ater than
72 hours after the filing of the application. The notification
must include the reason for the denial. An aggrieved party has a
right to appeal an adverse decision by filing a witten appeal
with the Whodbridge Adm nistrator wwthin 2 days after receiving
notice that the application has been denied. The Wodbridge
Adm nistrator is then required to act on an appeal within 2
busi ness days after it is filed, including conducting “a ful
contested hearing” if requested by the aggrieved party. Finally,
a witten decision nust be issued within 1 day after the
conclusion of the hearing and nust state the basis for the
deci si on.

In addition, the follow ng groups and/or events are exenpt

fromthe O di nance:



(1) Funeral processions.

(2) Students going to and from schoo
cl asses or participating in educational
activities, provided that such conduct
is under the imrediate direction and
supervi sion of the proper school
authorities.

(3) A governmental entity acting within the
scope of its functions.

(4) Veteran Organizations conducting
remenbrance services on public owned

property.
(5 Religious services, rites and cerenonies
emanating fromand concluding in |ocal
religious organi zations’ buil di ngs.
The Woodbri dge Denonstration Ordi nance contai ns a nunber of other
provi sions not relevant to the issues currently before the Court,
i ncluding provisions relating to the construction and renoval of
tenporary structures, the use of sound equi pnent, and penalties
for violations.
B. Procedural Background
On January 18, 2005, Plaintiffs filed a Verified Conpl ai nt
(“Conplaint”) with this Court agai nst Wodbridge pursuant to 42
US C 8§ 1983. Plaintiffs allege that the Wodbridge
Denonstration Ordi nance violates their right to free speech as
secured by the First and Fourteenth Amendnents to the United
States Constitution. Plaintiffs seek to prelimnarily and

permanent|ly enjoin Wodbridge fromarresting, charging, or

prosecuting Plaintiffs for violation of the Ordinance. In



addition, they seek a declaratory judgnent that the Ordinance is
unconsti tutional .

Al though Plaintiffs did not file the Conplaint in accordance
with local rules governing requests for enmergent relief, the
Court neverthel ess considered the matter on an expedited basis.
On January 20, 2005, the Court held a conference call with the
parties to consider whether a Tenporary Restraining Oder (“TRO)
shoul d be issued. During the conference call, Plaintiffs
expressed their concern that the Wodbridge Denonstration
O di nance woul d be used to interfere with an anti-abortion
denonstration planned for January 22, 2005--the thirty-second

anni versary of the Suprenme Court’s decision in Roe v. Wade. 1In

response to Plaintiffs’ concerns, Wodbridge agreed that, pending
a prelimnary injunction hearing, Plaintiffs would not be
prosecuted under the Ordinance. Plaintiffs thereafter w thdrew
their application for a TRO, the Court set a briefing schedule on
the issue of the prelimnary injunction, and a hearing was
schedul ed for February 22, 2005.

Since the conference call, the Court has received a
Suppl emental Certification fromPlaintiff WIliamDow ing stating
that he and Kat herine Dowing, along with approximately 50 to 60
ot her individuals, denonstrated as planned on January 22 w t hout
incident. Despite Plaintiffs’ expectations that police officers

woul d at the very least issue a “friendly warning” concerning the



Wbodbri dge Denonstrati on Ordi nance, no police officers approached
t he denonstrators. According to the sane Certification, on
January 29, WIIliam Dow ing and approxi mately twel ve ot her

i ndi vi dual s again denonstrated in front of AWS w thout any
interference fromthe Wodbridge police. (W Dowing Suppl
Certif.)

In its brief on the prelimnary injunction issue, Wodbridge
does not dispute any of the facts set forth in the Conplaint or
in WIlliamDow ing’ s Suppl enental Certification.

On February 22, 2005, the Court heard oral argunent.

1. ANALYSIS

A Standard for a Prelimnary Injunction

In order to obtain prelimnary injunctive relief, a novant
nmust denonstrate: (1) a reasonable probability of success on the
merits; (2) irreparable harmif relief is denied; (3) that
granting the injunction wll not result in greater harmto the
non-nmovi ng party; and (4) that granting the injunction would

serve the public interest. Council for Alternative Politica

Parties v. Hooks, 121 F.3d 876, 879 (3d Gr. 1997).

B. Li kel i hood of Success on the Merits

Plaintiffs argue that the Wodbri dge Denonstrati on O di nance
i's unconstitutional because: (1) its requirenment of advance
registration for the purpose of obtaining a permt is a prior

restraint on speech; (2) it exenpts certain denonstrations based



on the subject matter of their expression; and (3) it infringes
on the constitutional rights of freedom of expressive association
and anonymty. (Pl. Br. in Support, at 4.)
1. Government regul ati on of speech
It is well-settled that, even in a public forum the
government may i npose reasonable restrictions on the tine, place,

or manner of protected speech. Ward v. Rock Agai nst Racism 491

US 781, 791 (1989). Such restrictions, however, nust: (1) be
justified wthout reference to the content of the regul ated
speech; (2) be narrowWy tailored to serve a significant

governnent interest; and (3) |eave open anple alternative
channel s for comunication of the information. 1d. (citing dark

v. Cnty. for Creative Non-Violence, 468 U S. 288, 293 (1984)

(other citations omtted). Therefore, the threshold issue before
the Court is whether the Wodbridge Denonstration Ordi nance is

content -based or content-neutral. See Bartnicki v. Vopper, 200

F.3d 109, 121 (3d Cr. 1999), aff’'d, 532 U.S. 514 (2001)
(“Ordinarily, the distinction between perm ssible and

i nperm ssi ble regul ati on of speech depends on whether the | aw at
i ssue regul ates the substantive content of the speech (what is
said) or whether it nerely regulates the tinme, place, or manner
of the speech (when, where, at what volune, and through what

mediunm) it is said.”).
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a) Cont ent - based vs. content-neutral
The principal inquiry in determining content neutrality is
whet her the governnent has adopted a regul ati on of speech
““wWthout reference to the content of the regul ated speech.’”

Madsen v. Wnen’s Health Center, 512 U S. 753, 763 (1994)

(quoting Ward, 491 U.S. at 791. The governnent’s purpose is the

controlling consideration in this analysis. See Renton v.

Playti ne Theatres, Inc., 475 U S. 41, 48 (1986).

Wbodbri dge contends that the Ordinance is content-neutral.
Wbodbri dge explains, “the Township’'s Ordi nance does not prohibit
any type of speech. It does not issue or deny permts on the
basis of the content of the denonstration. It only requires that
a group of over 20 people register when they plan on attending
said denonstration . . . This is a far cry fromprohibiting
speech based on its content.” (Def. Opp. Br., at 10.)
Wbodbridge’'s argunent is flatly contradicted by the record
currently before the Court.

First, the Ordinance, on its face, discrimnates based on
the subject matter of the speech by specifically exenpting
certain categories of denonstrations fromthe pre-registration
requi renent. Section 3-42.3[B] of the Ordinance provides for
five exceptions:

(1) Funeral processions.

(2) Students going to and from schoo
cl asses or participating in educational

11



activities, provided that such conduct
is under the imrediate direction and
supervi sion of the proper school
authorities.

(3) A governmental entity acting within the
scope of its functions.

(4) Veteran Organizations conducting
remenbrance services on public owned

property.
(5 Religious services, rites and cerenonies
emanating fromand concluding in |ocal
religious organi zations’ buil dings.
The exceptions make it quite clear that the Wodbridge
Denonstrati on Ordi nance regul ates on the basis of the subject-
matter of the denonstrations--a veterans organi zati on conducti ng
a nmenorial service for fallen soldiers is exenpt fromthe
Ordi nance, but the sane organi zation protesting veterans benefits
is not. A funeral procession conducted for a victimof a police
shooting is exenpt fromthe Odi nance, but a protest against
police brutality is not. |Indeed, the very applicability of the
Wbodbri dge Ordi nance depends upon an exam nation of the content
of the proposed speech.
The Suprenme Court has held that a restriction on speech is

cont ent - based when, |ike here, the nessage conveyed determ nes

whet her the speech is subject to the restriction. See Gty of

Cincinnati v. Discovery Network, Inc., 507 US. 410, 428 (1993).

Accordingly, courts have found ordi nances providing simlar

exenptions to be content-based regul ations. See e.g Hotel
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Enpl oyees & Res. Enpl oyees Union, Local 2850 v. Cty of

Laf ayette, 1995 W. 870959, at *2 (N.D.Cal. Nov. 2, 1995)
(exenmption for “vehicul ar wedding or funeral procession” is

content-based); Trewhella v. Gty of Lake Geneva, 249 F. Supp. 2d

1057, 1068-69 (E.D.Ws. 2003) (exenption for veterans’

organi zati ons and governnental agencies); Chio Citizen Action v.

Gty of Avon Lake, 986 F. Supp. 454, 457-60 (N.D.Chio 1997)

(exenmption for religious, civic, and charitable canvassers is
cont ent - based) .

Second, Whodbridge itself states that the Ordinance is
intended to apply only to “political speech.” As Wodbridge
explains inits brief in opposition to a prelimnary injunction:

Regi stration is not required from|[certain

exenpt groups] because their activities are

not political in nature and as such, the

Townshi p does not antici pate any opposition

or conflict to occur in connection with such

activities that woul d endanger the safety of

the participants, the audience, or innocent

by- st anders. 3
(Pl. OCpp. Br., at 1.) Moreover, Wodbridge s stated concern
about the potential effect that political speech m ght have on
t he Whodbri dge community does nothing to further its argunent

that the Ordinance is content-neutral. The Suprenme Court has

3 In addition to being constitutionally defective, Wodbridge’'s

assunmption that there is a clear distinction between “political” and
“nonpolitical” speech strikes the Court as intellectually naive. As
Plaintiffs point out, it takes little imagination to envision the ways in

whi ch funeral processions, school -sponsored student events, government
entities acting within the scope of their function, menorial services held by
vet erans organi zations, and public religious cerenonies, may very well
constitute political expression.
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clearly stated, “[l]isteners’ reaction to speech is not a

content-neutral basis for regulation.” Forsyth County, 505 U. S.

at 134.

The Court finds that the Wodbridge Denonstration O di nance
I's content-based because it discrimnates against certain speech
depending on the content of that speech. The Ordinance places
inperm ssible restrictions on denonstrations that Wodbridge
deens “political.” Therefore, Plaintiffs are likely to succeed
on the merits of their claimthat the O dinance violates the
First and Fourteenth Amendnents.*

2. Time, Place, and Manner Restrictions

As stated above, a valid tine, place, and manner restriction
must be content-neutral, nust serve a significant governnental
interest, and nust | eave open anple alternative channels for

comruni cation of the information. Heffron v. Int’'l Soc’'y for

Kri shna Consci ousness, 452 U.S. 640, 647-48 (1981) (internal

citations omtted). Even if, arguendo, the Wodbridge
Denonstrati on Ordi nance could be viewed as content-neutral, it

fails to satisfy the internediate scrutiny standard.

4 Once an ordinance is found to be content-based, it can be upheld

only if it meets the strict scrutiny standard by serving a conpelling
governmental interest using narrowly tailored means. Bart ni cki, 200 F3d at
121. Section I1(B)(2) below considers the Ordi nance as a content-neutra
regul ati on and applies the appropriate intermediate scrutiny standard for
time, place, and manner restrictions. Given that this Court finds that the
Ordi nance fails to meet an intermedi ate standard of review, it would
necessarily fail the strict scrutiny review applied to content-based

regul ations. See New Jersey Freedom Org. v. City of New Brunswick, 7 F. Supp
2d 499, 509 (D.N.J. 1997). Therefore, for the sake of brevity, the Court
shall forego a detailed strict scrutiny analysis.
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Wbodbri dge argues that the Ordi nance furthers three
i nportant governnental goals: (1) to coordinate nultiple uses of
limted spaces; (2) to prevent traffic problens; and (3) to
ensure that the property requested to be used is under the
control of Wodbridge. Wodbridge contends that the O dinance:
furthers the Township[']s legitimate interest
of having notice of |arge events occurring on
public streets or areas that may inpact upon
traffic, public safety, and police services
so that it can manage, and if necessary,
l[imt the occurrence of multiple events. The
Townshi p needs to know whether it has enough
police officers on shift to accommodat e
special events as well as the normal police
services it provides on any given day.
(Def. Opp. Br., at 8.) The Court does not question the
significance of Wodbridge s purported interests.
The nere assertion of a significant governnental interest,
however, is insufficient in and of itself to justify a tineg,

pl ace, and manner regul ation of speech. New Jersey Action v.

Edi son Townshi p, 797 F.2d 1250, 1256 (3d Cir. 1986).

Governnmental interests, although conpelling, do not justify

sweepi ng regul ati on of speech. Instead, the regul ati on nust

actually further those interests. See e.g. Cty of G ncinnati
507 U.S. at 424 (holding that “[n]ot only does Cincinnati’s
categorical ban on commercial newsracks place too nmuch inportance
on the distinction between conmerci al and nonconmerci al speech,
but in this case, the distinction bears no relationship

what soever to the particular interests that the city has
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asserted”) (enphasis in original); Village of Schaunberg v.

Ctizens for a Better Env't, 444 U. S. 620, 636 (1980)(requirenent

that charitable solicitors use seventy-five percent of funds
collected for charitable purposes only “peripherally pronoted”
the city’s interest in “protecting the public fromfraud, crine,

and undue annoyance.”); New Jersey Freedom O g., 7 F. Supp. 2d at

509-10 (finding no logical relationship between the city’s
asserted interests in reducing noise and the requirenent for
groups larger than 50 people to obtain a permt for those events
t hat charge adm ssion).

Even the nost cursory review of the Wodbridge Denonstration
Ordinance reveals that it is both over-inclusive and under-
inclusive with respect to achieving its stated goals. For
exanpl e, take Wodbridge' s interest in preventing traffic
probl enms. The Ordi nance woul d exenpt a funeral procession for a
fallen civic | eader that draws hundreds of participants who march
t hroughout the streets of the city. By conparison, a group of 25
anti-abortion protestors who seek to conduct a silent prayer in a
Wbodbri dge park nmust first obtain the perm ssion of the
Wbodbri dge Chief of Police.

O, take Wodbridge's interest in coordinating multiple uses
of public space. Certainly, the Ordinance’s provision that the
first application for use of a particular space will take

priority over any subsequent application for the sane space nakes
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sense. \Wat happens, however, when a group of 30 animal-rights
prot est or who have applied for and been granted a permt to hold
a denonstration outside of city hall bunps up against an
i npronptu Gulf War nenorial service held by a | ocal veterans
group but which is exenpt fromthe pre-registration requirenent?
The Ordi nance appears to be of little help in resolving such
conflicts. Finally, the exenptions seemto bear no rel ation
what soever to Wodbridge's purported interest in know ng whet her
the property to be used is owned by Wodbridge or not.
Therefore, the Court finds that Wodbridge falls far short of
satisfying the intermedi ate scrutiny standard.
3. Prior restraint on speech

Plaintiffs also claimthat they are likely to succeed on the
merits of their claimthat the Wodbridge Denonstrati on O di nance
is an inpermssible prior restraint on speech. The Court agrees.

A prior restraint on speech cones into play when the
governnment conditions an individual’s right to speak upon the

prior approval of government officials. Shuttleswrth v. Gty of

Bi rm ngham 394 U. S. 147, 150-51 (1969). It is well-settled that
permt and licensing requirenents, such as the one enbodied in
t he Whodbri dge Denonstration Ordi nance, are prior restraints on

speech. See e.g. Forsyth County, 505 U.S. at 130 (parade perm't

is prior restraint on speech), Peachlumv. Gty of York, 333 F.3d

429, 438-39 (3d Cr. 1993) (permt required to post certain kinds
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of signs); Indo-Anerican Cultural Soc’y, 930 F. Supp. at 1062-66

(permt required for certain public entertainnent).
A prior restraint carries with it a “heavy presunption

against its constitutional validity.” Southeastern Pronotions,

Ltd. v. Conrad, 420 U. S. 546, 558 (1975). The rationale for the

presunption is that “a free society prefers to punish the few who
abuse rights of speech after they break the law than to throttle
them and all others beforehand. It is always difficult to know

i n advance what an individual wll say, and the |ine between
legitimate and illegitimte speech is often so finely drawn that
the risks of freewheeling censorship are formdable.” 1d. at

559; see also Nebraska Press Ass'n v. Stuart, 427 U S. at 558,

559 (1976) (“If it can be said that a threat of crimnal or civil
sanctions after publication ‘chills’ speech, prior restraint
‘freezes’ it at least for the tine.”).?

At the sane tinme, the Suprene Court has never held that

prior restraints are per se invalid.® Southeastern Pronotions,

5 In Thomas v. Chicago Park Dist., a Supreme Court case involving a

muni ci pal ordinance that required a permt for public events involving nore
than fifty people, Justice Scalia explained why prior restraints on free
speech have been disfavored in American jurisprudence. Justice Scalia wrote,
“the core abuse against which [the First Amendment] was directed was the
scheme of licensing |aws inplenmented by the monarch and Parliament to contain
the ‘evils’ of the printing press in 16th- and 17th-century Engl and... The
English licensing system expired at the end of the 17th century, but the
menory of its abuses was still vivid enough in colonial times that Blackstone
warned against the ‘restrictive power’ of such a ‘licensor”--an adm nistrative
official who enjoyed unconfined authority to pass judgnent on the content of

speech.” 534 U. S. 316, 320 (2002) (internal citations omtted).

6 According to Whodbridge, Plaintiffs incorrectly suggest that prior

restraints on free speech are per se invalid. (Def. Opp. Br., at 6.) MWhether
or not Plaintiffs advance this argument in their briefs is of no consequence
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420 U. S. at 558. Rather, the Suprene Court has explicitly stated
t hat :

[t]he privilege of a citizen of the United
States to use the streets and parks for
communi cation of views on national questions
may be regulated in the interest of all; it
is not absolute, but relative, and nust be
exerci sed in subordination to the general
confort and conveni ence, and in consonance
wi th peace and good order; but it must not,
in the guise of regulation, be abridged or
deni ed.

Hague v. Comm for Indus. Og., 307 US. 496, 515-16 (1939).

Accordingly, the Suprene Court has held that while a prior
restraint on speech nay be perm ssible under certain
circunstances, a permt or |icensing scheme may not del egate
overly broad licensing discretion to a governnent official.

Shuttl esworth, 394 U. S. 147; see al so Forsyth County, 505 U. S.

123.

In Shuttl esworth, for exanple, the Suprenme Court struck down

a munici pal ordinance that nade it an offense “to participate in
any parade or procession or other public denobnstration” wthout
first obtaining a permit fromthe Cty Conm ssion. The

petitioner in Shuttleswrth was prosecuted and convicted for

violating the statute when he participated in a civil rights

march for which a permt had not been obtained.

to the decision announced by the Court today. Wbodbridge is correct that

prior restraints are not per se unconstitutional. As shown by the discussion
that follows, however, this broad proposition does nothing to save the
Wbodbri dge Demonstration Ordinance fromits numerous constitutiona

infirmties.
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The Suprenme Court reversed the petitioner’s conviction on
the basis that the ordinance “den[ied] or unwarrantedly

abridge[d] the right of assenbly and the opportunities for the

communi cation of thought . . . imenorially associated with
resort to public places.” [1d. at 159 (internal quotation marks
omtted). |In reaching this conclusion, the Suprene Court focused

on a specific provision of the O di nance which provided that:

[t] he comm ssion shall grant a witten permt
for such parade, procession or other public
denonstration, prescribing the streets or

ot her public ways which may be used therefor,
unless in its judgnent the public welfare,
peace, safety, health, decency, good order,
norals or convenience require that it be

r ef used.

Id. at 149 (enphasis added). The Suprene Court found that the
ordi nance did not contain sufficiently “narrow, objective, and
definite standards” to guide the licensing authorities in nmaking
a decision as to whether to grant or deny a permt. Instead, the
ordi nance inperm ssibly “enpower[ed] its licensing officials to
roamessentially at will, dispensing or withhol ding perm ssion to
speak, assenbl e, picket, or parade according to their own
opi ni ons concerning the potential effect of the activity in
guestion on the ‘welfare,” ‘decency,’” or ‘norals’ or the
community.” 1d. at 153. The petitioner’s conviction was
accordi ngly overturned.

Plaintiffs argue that the Wodbri dge Denonstrati on O di nhance

fails to meet the standard set forth in Shuttl esworth because it
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“gives the Chief [of Police] far too nuch discretion and thus
poses an unacceptable risk of censorship.” (Pl. Br. in Support,
at 10.) In support of their argunent, Plaintiffs point to
Section 3-42.5(B) of the Ordi nance which allows the Chief of
Police to deny a permt if he finds that “[t] he requested

| ocation, time or route unduly inpedes the normal traffic flow or
pattern; or unreasonably interferes with customary or schedul ed
community events or activities.” (ld.) The Court agrees with
Plaintiffs’ argunent.

The Suprene Court’s reasoning in Forsyth County is al so

instructive on this point. |In Forsyth County, the Suprene Court

i nval i dated a muni ci pal ordinance requiring that permts be
obt ai ned froma governnent official prior to conducting a parade.
The ordi nance provided that the nunicipal admnistrator “shal

adj ust the anmount to be paid [for the permt] in order to neet

t he expense incident to the adm nistration of the O di nance and

to the mai ntenance of public order.” Forsyth County, 505 U. S. at

131 n. 9.

In invalidating the ordi nance, the Suprene Court found that
“nothing in the law or its application prevents the official from
encour agi ng sone views and di scouragi ng others through the
arbitrary application of fees.” 1d. at 133. As the Suprene
Court reasoned:

In order to assess accurately the cost of
security for parade participants, the
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adm ni strator nust necessarily exam ne the
content of the nmessage that is conveyed,
estimate the response of others to that
content, and judge the nunber of police
necessary to nmeet that response. The fee
wi |l depend on the adm nistrator’s neasure of
t he amount of hostility likely to be created
by the speech based on its content. Those

W shing to express views unpopular with
bottle throwers, for exanple, may have to pay
nore for their permt.

|d. at 134. The Suprene Court’s reasoning in Forsyth County is

directly applicable to the facts presented here.

As in Forsyth County, the licensing official charged with

carrying out the Wodbridge Ordinance (in this case, the Chief of
Police) is called upon to predict which denonstrations are |ikely
to “unduly inpede” traffic or “unreasonably interfere” with
community activities. In making this prediction, the Chief of
Police is guided only by his own notions, beliefs, and
i npressions concerning the kinds of events or the types of
subject matter that are or are not likely to elicit public
controversy or to cause public conflict. The Chief of Police’s
discretion is not constrained by any objective criteria and is
therefore constitutionally defective.

The Court’s conclusion that the Wodbridge O di nance is
unconstitutional because it del egates broad |icensing discretion
to the Chief of Police is consistent with a long line of First

Amendnent jurisprudence. See also Staub v. Gty of Baxley, 355

U S. 313 (1958) (invalidating ordinance that allowed Mayor and
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City Council to deny permts for public solicitations based on a
determ nation of the “effects [of the proposed activity] upon the
general welfare of the city”); Hague, 307 U S. at 516

(it nvalidating ordinance that “enabled the Director of Safety to
refuse a permt [to |lease a public hall] on his mere opinion that
such refusal wll prevent ‘riots, disturbances or disorderly
assenbl age’ ")

_____Indeed, the Suprenme Court’s clear nandate agai nst the

del egation of broad authority to governnment officials in the
sphere of First Amendnent rights has been faithfully foll owed by

courts in this district. See e.g. New Jersey Environnmental

Federation v. Wayne Township, 310 F. Supp. 2d, 681, 699 (D.N. J.

2004) (invalidating ordinance that allowed Chief of Police to
grant a door-to-door canvassing permt only “upon being satisfied
that the [person, organization, or entity] is a bona fide
religious, charitable, civic, philanthropic or political

organi zation and free fromfraud, and that the agents or
representatives who shall conduct the solicitations are of good

nmoral character”); New Jersey Og., 7 F. Supp. 2d at 513

(it nvalidating ordinance that allowed the Police Departnent to

i npose “special conditions” on party permts); |ndo-Anerican

Cultural Soc’y, 930 F. Supp. at 1067 (invalidating ordinance that

allowed licensing officials to issue a permt “upon such terns

and conditions as it deens necessary and proper to ensure the
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public health, safety and welfare”).’

Accordingly, the Court finds that Plaintiffs are also |ikely
to prevail on the nerits of their claimthat the Wodbridge
Denonstration Ordi nance constitutes an inperm ssible prior
restraint on speech.

C. | rreparabl e Harm

The Supreme Court has unequivocally stated that “[t]he | oss
of First Amendnent freedons, for even mninmal periods of tine,

unquestionably constitutes irreparable injury.” Elrod v. Burns,

427 U. S. 347, 373 (1975). The nmere assertion of First Amendnent
ri ghts, however, does not automatically require a finding of
irreparable injury, thus entitling a plaintiff to a prelimnary
injunction if he shows a |likelihood of success on the nerits.

Hohe v. Casey, 868 F.2d 69, 72-73 (3d Gr. 1989). |Instead, the

Third Grcuit has stated that, to establish irreparable harm for

i njunctive purposes, a plaintiff nmust denonstrate that the

ordi nance has a ‘chilling effect on free expression,' in the

form of an unconstitutional governnental suppression of speech.

! Plaintiffs also argue that the Ordinance is an

i nperm ssi bl e prior restraint on free speech because it does not contain
adequat e procedural safeguards. The Court notes that the Supreme Court has
indeed required that when it comes to prior restraints: (1) the burden of
instituting judicial proceedings and of proving that the material is
unprotected nmust rest on the censor; (2) any restraint prior to judicial
review can be inposed only for a specified brief period and only for the
purpose of preserving the status quo; and (3) a pronpt final judicial

determ nati on nmust be assured. Sout heastern Pronmotions, 420 U. S. at 560. The
Court is skeptical that the Whodbri dge Denonstration Ordi nance satisfies these
requi rements. In light of the fact that the Court finds that the Ordi nance
improperly grants the Chief of Police broad discretion to deny permts, it is
unnecessary to el aborate on the issue of procedural safeguards at this time.
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Id. at 73 (quoting Donbrowski v. Pfister, 380 U S. 479, 487

(1965)).

This Court has little trouble concluding that the Wodbridge
Ordi nance threatens to chill free speech by inposing nonetary
penal ties on groups that fail to conply with an unconstitutional
pre-registration requirenent. Clearly sonme groups may choose to
forego engaging in free speech activities rather than risk
vi ol ating the Ordinance or subject thenselves to the discretion

of the Chief of Police.

By contrast, the Court finds that irreparable harmw || not
result fromgranting the injunction. As Plaintiffs correctly
poi nt out, such an injunction will sinply restore the “status quo
that existed for nmany years prior to the adoption of the new
ordinance.” (Pl. Br. in Support, at 20.) Indeed, with the
exception of citing two incidents that nerely “inconveni enced”
Wbodbri dge resi dents, Wodbridge points to no evidence show ng
that there was a significant threat to public safety or order

prior to the adoption of the ordinance.® Accordingly, the Court

8 An affidavit submtted by Wodbridge Council man Charl es Kenney

refers to two denonstrations which inspired Wodbridge to adopt the Ordi nance
The first demonstration took place in October 2003, when a Newark-based
housi ng advocacy group brought inner-city children into residential areas of
Woodbridge to trick-or-treat. The second denonstration cited by Council man
Kenney was also held in the fall of 2003. At this event, a pro-life group
formed a “chain of life” on Whodbridge's Main Street. Kenney’'s affidavit does
not point to any specific public safety or traffic problens that resulted from
either of these denonstrations. Councilmn Kenney merely asserts that many
Woodbri dge residents were “concerned,” “inconvenienced,” and “interrupted” in
their use and enjoyment of private property as a result of these two events.
(Kenney Aff., at Y 3-7.) This is insufficient to establish a risk of
irreparable harm
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finds that the bal ance of equities weighs in favor of the

i ssuance of a prelimnary injunction.
E. Public Interest

Finally, the Court has no difficulty concluding that the
public interest would be served by the issuance of a prelimnary
injunction. As the Third Crcuit has recently stated, “the
public interest is best served by enjoining a statute that
unconstitutionally inpairs First Amendnent rights.” Forum for

Acad. & Inst. Rights v. Runsfeld, 390 F.3d 219, 246 (3d G r

2004) .

V. CONCLUSI ON

For the reasons set forth above, the Court prelimmnarily
enj oi ns the Townshi p of Wodbridge, its officers, agents,
enpl oyees, servants, and representative fromenforcing Section
3.42 of the Revised Ordinance of the Townshi p of Wodbridge, also
referred to as the “Wodbri dge Denonstrati on O di nance,” agai nst
Plaintiffs pending a final judgnent in the above-captioned

matter. An appropriate Order foll ows.

/s/ WLLIAM G BASSLER
United States District Judge

DATED:. February 22, 2005
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